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The strong anti-national position which the writer thus assumes appears 

to be due, first, to the influence of Jellinek and the federalist writers 

of Germany and, secondly, to the exaggerated importance which he 

attaches to the manner in which the federal government was set up, in 

its bearing upon the present nature and position of that government. 

The work gives evidence of an amount of painstaking research which 

is distinctly creditable to one working at a distance from some of the 

important sources of information. In the subsequent volume which 

the author promises to issue, the political evolution of the doctrine of 

the separation of powers will be more fully dealt with, and particular 

attention will be given to the influence of politics upon the enlargement 

and restriction of the three powers in such cases as are left doubtful or 

omitted entirely in the original Constitution. 

J. M. Mathews. 
Princeton University. 

Die Strafrechtspflege in Amerika. Mit Ausfiihrungen zur 
deutschen Strafprozessreform. By Adolph Hartmann. Berlin, 
Franz Vahlen, 1906. — xii, 335 pp. 

Partly to gain suggestions and points of view for the problem of the 
reform of German criminal procedure, but mainly for the sake of mak- 
ing a study in comparative jurisprudence, Judge Hartmann spent more 
than a year in the United States in 1904 and 1905, investigating our 
courts and our prisons, examining our laws and absorbing impressions 
of our civilization. His travels carried him from New England and the 
Middle States to Louisiana and California, and his alert observation 
raised in his active mind many questions not very closely connected 
with his principal theme ; witness his query whether the architectural 
style of the first Napoleonic empire was not inspired by Josephine's 
attachment to the American colonial style (page 317). 

The most important single contributions which America has made to 
penology are, in his opinion, the indeterminate sentence, the probation 
system and the children's courts, which are clearly described in the 
latter part of the book (pages 250-276) ; but even more important, 
because more fundamental, is the general attitude of the American 
democracy towards crimes and criminals. Abandoning the European 
theory that every criminal should be punished, the American people 
demand only that enough criminals shall be punished to vindicate the 
legal order. This attitude is explained, in part, by the economic value 
of human material in a new country with a sparse population, in part 
by the kindly fraternal spirit of American democracy. The author 
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thinks, however, that we have come nearer to solving the problem how 
the little thieves may be let loose for their own good and the general 
welfare than to solving the problem how the big thieves may be put out 
of business (page 114). 

Judge Hartmann is thoroughly familiar with English law and pro- 
cedure, and he is keenly interested in tracing the differences from the 
English model that have developed, through the influence of different 
social and political conditions, in the judicial organization and criminal 
procedure of the United States. Partly because, in the gradual settle- 
ment of this country, local government generally developed before state 
government, and partly because the local community was rather a free 
association than an organ of government, there were many "reversions " 
to the agencies and methods of popular justice. So there appeared, 
west of the Alleghanies, in the early part of the nineteenth century, 
elected judges, a jury much more independent of the bench than in 
contemporary England, and a grand jury which " appears at times to be 
an organ of society rather than of the state " (page 100). Some of 
these tendencies had manifested themselves in the seaboard colonies in 
the seventeenth century, but they had been checked, in a measure, by 
a fuller reception of English law. 

In the United States, the " defensorial" characteristics which dif- 
ferentiate English criminal procedure from the "inquisitorial" pro- 
cedure of continental Europe have been exaggerated. Continental 
procedure asks: What are the facts? English procedure: Is there 
evidence to justify a conviction? American procedure : What can be 
done for the accused? In England, prerogative courts with inquisi- 
torial processes were always lurking in the background ; in the United 
States, at the beginning of its independence, " bulwarks were thrown up 
to protect the accused against a dreaded inquisitor who has never ad- 
vanced to the attack" (pages 127, 128). That the writ of error, in 
England a remedy of limited application and rarely used, has become 
in the United States a regular method of securing a new trial, is partly 
due, in the author's opinion, to the exaggeration of the " defensorial " 
idea and partly to the development of accurate stenographic records of 
evidence, rulings and exceptions (page 172). 

As has been sufficiently indicated, Judge Hartmann reads his law in 
the light of history and social science, and much that he has to say 
about the habits and temper of the American people deserves the ser- 
ious consideration of our social scientists. 

Munroe Smith. 



